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[bookmark: _Toc229577515]EMERGENCY PETITION FOR WRIT OF HABEAS CORPUS AND REQUEST FOR EXPEDITED BRIEFING AND IMMEDIATE RELEASE
TO THE HONORABLE PRESIDING JUDGE AND ASSOCIATE JUSTICES FOR THE COURT OF APPEAL OF THE STATE OF CALIFORNIA <NO.> DISTRICT: 

[bookmark: _Toc229577516]Introduction
1. Petitioner is currently confined in a county jail cell because the lower court ordered him/her detained [OPTION 1:] on an amount of money bail that it knew Petitioner could not pay [OPTION 2:] without bail. But Petitioner is categorically ineligible for pretrial detention because he/she is not charged with an offense enumerated in article I, section 12 of the California Constitution and therefore has an absolute right to release on bail. In re Kowalczyk, No. S277910, 2026 WL 1175320, at *16 (Cal. Apr. 30, 2026). [OPTION 1:] The unaffordable financial condition violates Petitioner’s rights to due process, equal protection, and release on bail, as well as the prohibition on excessive bail. Kowalczyk, 2026 WL 1175320. 
2. The lower court violated section 12. Under Kowalczyk, courts cannot detain someone without bail outside of section 12 [OPTION 1:] nor use “artificially high or objectively unattainable bail as an end run to effectuate pretrial detention where such detention is not authorized under section 12.” 2026 WL 1175320, at *14. Instead, if the court sets money bail at all, it must be set “in an amount that is consistent with, and designed to effectuate, a defendant’s general right to pretrial release.” Id. at *18.
3. Defendants in non-capital cases may only be detained before trial if they meet a set of four narrow criteria: first, the defendant must be charged with a felony involving acts of violence or sexual assault, or a felony where the defendant has threatened another with great bodily harm, Cal. Const. art. I, § 12, subds. (b), (c); second, the court must also find that there is sufficient evidence to support a finding by a reasonable juror of guilt beyond a reasonable doubt, In re White, 9 Cal. 5th 455, 464 (2020); third, the court must further find, by clear and convincing evidence, that there is a substantial likelihood that release would cause great bodily harm to others—or in alleged threat cases, that there is clear and convincing evidence that the defendant actually made the threat of great bodily harm and there is clear and convincing evidence of a substantial likelihood that they would carry out the threat if released, id. at 465; Cal. Const. art. I, § 12, subds. (b), (c); and fourth, the court must find, by clear and convincing evidence, that no nonfinancial conditions will reasonably vindicate the state’s interests in ensuring public safety and the defendant’s appearance, Kowalczyk, 2026 WL 1175320, at *17. [OPTION 1:] The Kowalczyk court further held that unaffordable money bail in any case runs afoul of the state and federal rights to due process and equal protection as well as the prohibition on excessive bail. Id. at *16. Even where defendants do not have the right to release on bail under section 12, money bail must be set in an amount that is reasonably affordable for the defendant. Id.
4. Petitioner asks that this Court order the state to show cause as to why this Court should not vacate the unconstitutional detention order and immediately order his/her release; or, in the alternative, order expedited briefing and remand the case with instructions to the superior court to hold a new bail hearing consistent with In re Humphrey, 11 Cal. 5th 135 (2021) and Kowalczyk, 2026 WL 1175320. Any remand order should make explicit to the lower court that, while it retains broad discretion to fashion conditions of release necessary to reasonably assure public safety and Petitioner’s return to court, it may not impose an order that results in his/her detention. By this verified petition, Petitioner sets forth the following facts and causes for the issuances of this writ:
[bookmark: _Toc229577517]Jurisdiction
5. [bookmark: _Hlk199423696]This Court has original jurisdiction over this petition for a writ of habeas corpus. Cal. Const. art. VI, § 10. Petitioner has filed no other petition for writ of habeas corpus relating to this confinement or restraint. 
6. All the proceedings about which this petition is concerned have occurred within the territorial jurisdiction of respondent court and of the Superior Court of the State of California in and for <County Name> County.
[bookmark: _Toc229577518]							Factual Background
7. Petitioner is currently detained pretrial because the lower court made his/her release contingent on an amount of money it knew was unaffordable.
8. <Discuss facts about your client: age, family, educational and employment background, medical and mental health issues, community ties, etc.>
9. Petitioner is detained in Case No. <Case No.> and is charged with <charge> (Cal. Penal Code § <number>), a <felony/misdemeanor>. <Ex. Cite, e.g. “Exhibit A, Charging Documents.”>
10. The state alleges that <describe allegations>.
11. At arraignment, the lower court found Petitioner indigent and appointed the public defender to represent him. <Ex. Cite, e.g. “Exhibit B, Arraignment Minute Order.”> [OPTION 1:] It then set money bail at <$Amount>. <Ex. Cite.> Because Petitioner could not afford to pay that amount, he/she remained incarcerated. [OPTION 2:] It then ordered Petitioner detained without bail. 
12. Petitioner appeared in court for a bail hearing on <date> and requested release <on his/her own recognizance/on nonfinancial conditions/on a reasonably affordable amount of money bail.> <Ex. Cite, e.g. “Exhibit C, 1270.2 Minute Order.”>
13. [bookmark: _GoBack]Describe any arguments made by defense counsel before the lower court regarding public safety and flight risk, which reasonable release conditions were proposed, Petitioner’s financial circumstances, or how much bail he/she could reasonably afford.> <Ex. Cite, e.g. “Exhibit D, Declaration of Counsel.”>
14. The state asked the court to incarcerate Petitioner <without bail/on the unaffordable amount of money bail/on schedule bail>. <Ex. Cite, e.g. “Exhibit D, Declaration of Counsel.”>
15. <Describe the lower court’s responses, if any, to defense counsel’s arguments, findings, and conclusions regarding bail.> The lower court then ordered Petitioner detained [OPTION 1:] on <$Amount> money bail. [OPTION 2:] without bail. <Ex. Cite, e.g. “Exhibit C, 1270.2 Minute Order; Exhibit D, Declaration of Counsel.”> The lower court did not find the proof evident or presumption great that Petitioner had committed an offense eligible for detention under section 12. Nor could it: Petitioner is not charged with an offense eligible for detention under that section. <INCLUDE ALL ACCURATE: Nor did it find, by clear and convincing evidence, that Petitioner’s release was substantially likely to result in great bodily harm to others. / The court did not find, by clear and convincing evidence, that Petitioner’s detention was necessary to protect the public safety and assure return to court and that no less restrictive alternatives to detention could reasonably assure those interests. / The court did not find, by clear and convincing evidence, that nonfinancial conditions could not reasonably assure Petitioner’s return to court. / The court did not find Petitioner was able to reasonably afford the money bail amount. / The court did not make any findings about Petitioner’s ability to pay the money bail amount.> <Ex. Cite, e.g. “Exhibit D, Declaration of Counsel.”>
16. Petitioner has remained incarcerated despite being categorically ineligible for detention under the state constitution.
[bookmark: _Toc229577519]Legal Background
17. Petitioner refers to and incorporates herein by reference the attached Memorandum of Points and Authorities.
18. Petitioner has no plain, speedy, or adequate remedy at law to raise the above claim. Petitioner is presently in custody because the court [OPTION 1:] knowingly conditioned his/her release on a condition it would be impossible for him/her to attain [OPTION 2:] detained him/her without bail, and habeas relief lies as to bail review. In re McSherry, 112 Cal. App. 4th 856, 859 (2003). The standard of review on questions of a trial court’s conclusions of law is de novo. White, 9 Cal. 5th at 470. The Court may grant the writ without an evidentiary hearing if the established facts justify relief. McSherry, 112 Cal. App. 4th at 860.
19. This Court should exercise its discretion to resolve the petition because this “habeas corpus petition raises [] legal issue[s] that do[] not require any further factual development.” In re Johnson, 246 Cal. App. 4th 1396 (2016), as modified (May 16, 2016); see also In re Hillery, 202 Cal. App. 2d 293, 294 (1962) (“Generally speaking, habeas corpus proceedings involving a factual situation should be tried in superior court rather than in an appellate court, except where only questions of law are involved.”) (emphases added); see also In re Davis, 25 Cal. 3d 384, 389 (1979) (exercising original jurisdiction where the petitions raised issues of law and there were no material factual issues); see also In re Brigham, 3 Cal. App. 5th 318, 325 (2016), as modified on denial of reh’g (Oct. 7, 2016) (exercising jurisdiction because the “issue presented [did] not require further factual determinations but rather analysis of legal argument . . . .”). 
[bookmark: _Toc229577520]Prayer for Relief
For the foregoing reasons, Petitioner respectfully requests that this Court:
a. Issue an order to show cause why it should not vacate the lower court’s order detaining Petitioner and order the state to respond by <end of the next business day>.
b. Vacate the order detaining Petitioner and order him/her immediately released or, in the alternative, remand this matter with instructions to conduct a new pretrial release hearing consistent with Humphrey and Kowalczyk; and
c. Grant Petitioner such other and further relief as the Court determines appropriate.
For all the foregoing reasons, Petitioner respectfully requests this Court to grant the petition for writ of habeas corpus.
Dated: <Date>
Respectfully submitted,

_/s/  <Signature>
<Attorney Name>
<Public Defender>
Attorney for <Client Name>

[bookmark: _Toc492396635][bookmark: _Toc508905728][bookmark: _Toc229577521]
Verification
I, <Attorney Name>, declare:
I am an attorney at law licensed to practice in the courts of California. I am the attorney for Petitioner <Client Name>, who is confined and restrained of his liberty in the <Detention Facility Name> in <County Name>, California. The detention facility is overseen by <Sheriff Name>. I am authorized to file this petition for writ of habeas corpus on Petitioner’s behalf.
In that capacity I am familiar with the proceedings below and have read the foregoing petition and the exhibits attached thereto or lodged with this Court, and I know the contents thereof to be true based upon my representation of Petitioner.
I declare under penalty of perjury under the laws of California that the above is true and correct.
This verification was executed on <Date>.

_/s/  <Signature>
<Attorney Name>
<Public Defender>
Attorney for <Client Name>









[bookmark: _Toc229577522]MEMORANDUM OF POINTS AND AUTHORITIES
[bookmark: _Toc508905730]	Petitioner is presently confined in violation of the rights to due process and equal protection under the state and federal constitutions, and the right to pretrial release [OPTION 1:] and to be free of excessive bail under article I, section 12 of the California Constitution. [OPTION 1:] The lower court set money bail at an amount that Petitioner cannot afford, knowing the amount would result in detention even though Petitioner has a right to release on bail.
In our society, “liberty is the norm, and detention prior to trial or without trial is the carefully limited exception.” United States v. Salerno, 481 U.S. 739, 755 (1987). Under California law, “defendants charged with noncapital offenses are generally entitled to bail.” In re White, 9 Cal. 5th 455, 462 (2020). The California Supreme Court ruled in Kowalczyk that the sole exceptions under which a defendant may be denied bail are those listed in article I, section 12 of the state constitution. In re Kowalczyk, No. S277910, 2026 WL 1175320, at *7 (Cal. Apr. 30, 2026). All other defendants are entitled to pretrial release, either on their own recognizance, with non-financial conditions, or on affordable money bail. Section 12 limits detention to cases where three conditions are met: (1) the defendant is charged with a qualifying violent or sexual assault felony or a felony where they have threatened another with great bodily harm; (2) there is sufficient evidence in the record of “a qualifying offense sufficient to sustain a hypothetical verdict of guilt on appeal,” and (3) there is “clear and convincing evidence establishing a substantial likelihood that the defendant’s release would result in great bodily harm to others,” or that they would carry out the threat if released. White, 9 Cal. 5th at 464-65. Humphrey further requires that courts find, by clear and convincing evidence, that no less restrictive alternatives to detention could reasonably assure public safety or the accused’s return to court. 11 Cal. 5th 135. In making such a finding, a court must consider “each alternative, less restrictive condition and articulate its analytical process as to why such alternatives could not reasonably protect the government’s interest.” Yedinak v. Superior Ct. of Riverside Cnty., 92 Cal. App. 5th 876, 885 (2023) (citation omitted) (quoting In re Harris, 71 Cal. App. 5th 1085, 1105 (2021), rev’d in part on other grounds, 16 Cal. 5th 292 (2024) (vacating the pretrial detention order where “the parties discussed nonfinancial conditions, but the discussion was not extensive”)). 
The Kowalczyk court confirmed that the right to release on bail requires actual pretrial release: courts may not use unaffordable, insurmountable, “objectively unattainable” conditions as an “end run to effectuate pretrial detention” when a defendant is not charged with an offense enumerated in section 12. Kowalczyk, 2026 WL 1175320, at *14. 
[OPTION 1:] Finally, the Kowalczyk court held that unaffordable money bail is unconstitutional in all cases, and that courts may not set even affordable money bail absent clear and convincing evidence that nonfinancial conditions of release cannot reasonably assure public safety or the accused’s return to court. Id. at *17.
[bookmark: _Hlk229559806][OPTION 1:] Because the lower court issued a money bail order that is unaffordable for Petitioner, the order not only violated equal protection, due process, and the prohibition on excessive bail but also was “operat[ing] as the functional equivalent of a pretrial detention order” in violation of Petitioner’s right to release on bail. Humphrey, 11 Cal. 5th at 156. The lower court violated Kowalczyk and the California Constitution by ordering detention even though Petitioner is not charged with any offense that qualifies for pretrial detention under section 12. The detention order should be vacated and Petitioner ordered immediately released or, in the alternative, the District Attorney directed to respond within 24 hours and the case remanded for a new, constitutionally-compliant bail hearing without delay.
[bookmark: _Toc196774791][bookmark: _Toc229577523]PETITIONER IS ENTITLED TO RELEASE BECAUSE HE/SHE IS CHARGE-INELIGIBLE FOR PRETRIAL DENTENTION UNDER ARTICLE I, SECTION 12 OF THE CALIFORNIA CONSTITUTION.

As explained above, article I, section 12 carefully limits who may be subject to pretrial detention. To be detained pretrial, a defendant must be (1) charged with an eligible crime; (2) the evidence of guilt must be reliable and sufficient to allow a reasonable juror to find guilt beyond a reasonable doubt; and (3) there must be clear and convincing evidence of a substantial likelihood that the defendant’s release would result in great bodily harm to others or that the defendant would carry out a specific previous threat of great bodily harm if released. Cal. Const. art. I, § 12; White, 9 Cal. 5th at 464. Eligible crimes are limited to: (1) capital crimes, (2) a felony sexual assault offense or a felony involving acts of violence, or (3) felonies where there is clear and convincing evidence that they have threatened another with great bodily harm. Id. In Kowalczyk, the Court made clear that neither Humphrey nor any state constitutional provision permits detention of defendants charged with cases outside the scope of section 12, even if they meet the “clear and convincing” test established by Humphrey. 2026 WL 1175320, at *17 n.23.
The Kowalczyk court further made clear that the right to pretrial release on bail in section 12 requires actual release. “[C]ourts cannot use artificially high or objectively unattainable bail as an end run to effectuate pretrial detention where such detention is not authorized under [article I,] section 12.” Id. at *14. “If a trial court could generally deny release by setting unattainable bail” outside of section 12, “these limits would have no real force or effect.” Id. at *15.
Here, Petitioner is not charged with an offense enumerated in article I, section 12 and is therefore categorically ineligible for pretrial detention. Thus, Petitioner cannot be detained pretrial and is entitled to release.
[bookmark: _Toc229577524][OPTION 1:] THE UNAFFORDABLE FINANCIAL CONDITION DETAINING PETITIONER VIOLATES THE STATE AND FEDERAL CONSTITUTION. 
Petitioner is not charged with an offense for which detention is available under article I, section 12 and must be released. But the unaffordable money bail order imposed by the lower court independently violates the state and federal rights to equal protection and due process and the prohibition on excessive bail. The Kowalczyk court reiterated Humphrey’s holding that, first, courts cannot set money bail at all unless they first find by clear and convincing evidence that no available nonfinancial conditions of release could reasonably assure the protection of the public or the accused’s return to court. Kowalczyk, 2026 WL 1175320, at *17. If the Court finds that money bail is reasonably necessary, it must be set in an affordable amount. Id. at *14 (unattainable money bail violates the right to release on bail), *16 (unattainable money bail violates the state and federal excessive bail, due process, and equal protection clauses). 
Here, nonfinancial conditions are sufficient to assure public safety and that Petitioner will return to court. If this Court disagrees, and finds that money bail is reasonably necessary, it must set money bail in an amount that Petitioner can reasonably afford and “based on a case-specific assessment of the totality of the circumstances,” including “the protection of the public as well as the victim, the seriousness of the charged offense, the arrestee’s previous criminal record and history of compliance with court orders, and the likelihood that the arrestee will appear.” Id. at *17 (quoting Humphrey, 11 Cal. 5th at 152). 
Instead, the lower court set money bail in an amount Petitioner cannot afford to pay. <Include facts in the record demonstrating the amount is beyond your client’s ability to pay, including if the lower court failed to find it was affordable>. The unaffordable money bail order must be vacated. 
[bookmark: _Toc194063690][bookmark: _Toc196774793][bookmark: _Toc229577525]THIS COURT SHOULD EITHER ORDER EXPEDITED BRIEFING AND A RETURN DUE IN 24 HOURS OR ORDER PETITIONER RELEASED PENDING RESOLUTION OF THE WEIGHTY LEGAL CLAIMS PRESENTED IN HIS/HER HABEAS PETITION

It is plain that the superior court detained Petitioner in violation of his/her right to release on bail, [OPTION 1:] due process and equal protection, the right to release on bail under article I, section 12 of the state constitution, and the constitutional prohibitions on excessive bail. Petitioner respectfully asks this Court to intervene in time to obtain the protections guaranteed by the state and federal constitutions. This Court has the authority to expedite briefing, and this is precisely the kind of situation in which the Court should do so. See People v. Romero, 8 Cal. 4th 728, 744 (1994) (“If the claim asserted in the petition has apparent merit and there is some urgency because the petition, for example, alleges entitlement to release on bail . . . , the court may require the custodian or real party in interest to submit the return to the writ or order to show cause as little as 24 hours after being served with the petition.” (emphases added)).
This petition is urgent because even short periods of detention cause grievous harms. Accordingly, Petitioner respectfully requests that the Court require the <County Name> District Attorney (the real party in interest) to submit a return to the writ, show cause as to why the [OPTION 1:] unaffordable money bail order [OPTION 2:] detention order not be vacated and the case remanded for an immediate bail hearing, or file a return to this petition by <end of the next business day>.
Alternatively, this Court should issue a preliminary order releasing Petitioner pending final resolution of his petition in order to prevent further irreparable harm. In its interim release order, this Court could make clear that the superior court retains the power to impose appropriate financial and non-financial conditions of release that will not result in Petitioner’s detention.
If a detention order is made in error, the detained person “may seek release by filing a petition for writ of habeas corpus” and “may be released pending a decision” on the petition. People v. Standish, 38 Cal. 4th 858, 887 (2006), as modified (Aug. 23, 2006). Prior to a final judgment, “the court may order that the petitioner be temporarily released from custody.” Romero, 8 Cal. 4th at 744.
Such an order is warranted here. First, as argued in detail above, Petitioner’s constitutional right to release under Kowalczyk and section 12 is clear under well-settled principles of law and the undisputed facts of this case. Second, pretrial liberty is “a fundamental interest second only to life itself in terms of constitutional importance.” Van Atta v. Scott, 27 Cal. 3d 424 (1980). “Pretrial confinement may imperil the suspect’s job, interrupt his source of income, and impair his family relationships.” Gerstein v. Pugh, 420 U.S. 103, 114 (1975). The interest in pretrial liberty has a unique dimension for defendants, such as Petitioner, who face overwhelming pressure to plead guilty in exchange for credit for time served after even brief periods of pretrial incarceration.[footnoteRef:1] [1:  One of the primary effects of pretrial detention is that it coerces people into pleading guilty in order to secure their release from custody: “[t]he stress of incarceration—or even just the threat of jail time—frequently prompts defendants to plead guilty and give up their right to trial.” In re Humphrey, 19 Cal. App. 5th 1006, 1032 n.13 (2018), aff’d, 11 Cal. 5th 135 (2021) (quoting Goff, Pricing Justice: The Wasteful Enterprise of America’s Bail System, Bklyn. L. Rev. 881, 882 (2017) (footnotes omitted)). Studies repeatedly find that being detained pretrial makes it more likely that someone will plead guilty, and that they will do so much faster than similarly situated people who are released pretrial. See, e.g., Dobbie, Goldin & Yang, The Effects of Pre-Trial Detention on Conviction, Future Crime, and Employment: Evidence from Randomly Assigned Judges, 108(2) Amer. Econ. Rev. 201, 203 (2018) (finding that pretrial release significantly decreased the probability of conviction, which “is largely driven by a reduction in the probability of pleading guilty”); Petersen, Do Detainees Plead Guilty Faster? A Survival Analysis of Pretrial Detention and the Timing of Guilty Pleas, 31(7) Crim. Just. Pol. Rev. 1015 (2020) (finding that people who are detained pretrial plead guilty 2.86 times faster than those who are released), id. at 1015-16 (research suggests that pretrial detention coerces guilty pleas and acts “as a form of structural coercion in plea negotiations.”) (citations omitted). In a lawsuit challenging the bail system in Harris County, Texas, for example, the court found that “84% of misdemeanor arrestees detained at case disposition pleaded guilty, while 49% of those released before disposition pleaded guilty” and that, in many cases, “misdemeanor defendants abandon valid defenses and plead guilty to obtain faster release.” ODonnell v. Harris Cnty., Tex., 251 F. Supp. 3d 1052, 1105 (2017); see also Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention, 69 Stan. L. Rev. 711, 717 (2017) (finding that, in Harris County, people detained pretrial in misdemeanor cases were 25% more likely than similarly situated people who were released).] 

Preliminary release orders have been issued by California courts in similar contexts. See, e.g., In re Trejo, 10 Cal. App. 5th 972, 989-990 (2017) (noting the grant of a motion for release on parole pending the final resolution of a habeas petition); In re William M., 3 Cal. 3d 16, 22 (1970) (approving an order releasing a petitioner from custody prior to a final determination). These orders have taken the form of both release on the petitioner’s own recognizance, see, e.g., In re Ciraolo, 70 Cal. 2d 389, 393 (1969) (“Petitioner has been released on his own recognizance and the sentence stayed pending the outcome of this habeas corpus proceeding.”); In re Smiley, 66 Cal. 2d 606, 614 n.4 (1967) (“[I]t was on his own recognizance that we released this petitioner when he first applied to us for relief in this proceeding.”); Ex parte Newbern, 53 Cal. 2d 786, 788 (1960) (“petitioner has been released on his own recognizance pending the outcome of this proceeding”), as well as release on money bail, see, e.g., In re Koehne, 54 Cal. 2d 757, 758 (1960) (explaining that “the petitioner was ordered released on bail in the sum of $500 pending the final determination of” the habeas proceeding); Ex parte Carpenter, 65 Cal. App. 2d 573 (1944) (explaining that a habeas petitioner was “admitted to bail in the sum of $50, pending the return to the writ”). Petitioner therefore requests that this Court immediately order his/her release on his/her own recognizance, subject to the superior court’s broad authority to fashion additional conditions of release that do not result in his detention.
[bookmark: _Toc229577526]Conclusion
	Petitioner is not eligible for detention under article I, section 12 of the California Constitution and must be immediately released. [OPTION 1:] Moreover, the unaffordable money bail order detaining Petitioner violates not only his/her right to be released on bail but also the rights to due process, equal protection, and to be free of excessive bail. Petitioner respectfully asks this Court to grant this petition for a writ of habeas corpus. 

Dated: <Date>
Respectfully submitted, 
_/s/  <Signature>
<Attorney Name>
<Public Defender>
Attorney for <Client Name>

[bookmark: _Toc70076110][bookmark: _Toc229577527]CERTIFICATE OF WORD COUNT
Counsel for Petitioner hereby certifies that this brief consists of <word count> words (excluding cover page information, tables, proof of service, signature blocks, and this certificate), according to the word count of the computer word-processing program. 

Dated: <Date>					Respectfully submitted,

_/s/  <Signature>
<Attorney Name>
<Public Defender>
Attorney for <Client Name>
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