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Motion to Release Defendant on Own Recognizance or on Affordable Money Bail (In re Kowalczyk)
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Defendant, «ClientFirstName» «ClientLastName» moves the court for a bail hearing and an order granting release on his/her own recognizance or on appropriate financial or non-financial conditions. 
In the landmark In re Kowalczyk decision, issued on April 30, 2026, the California Supreme Court affirmed that article I, section 12 of the California Constitution limits pretrial detention and outlawed the practice of using unaffordable money bail to detain defendants who do not qualify for detention under article I, section 12. (In re Kowalczyk (Apr. 30, 2026, S277910) ___ Cal.5th ___ [2026 Cal. LEXIS 2206].) Under Kowalczyk, courts can neither detain someone without bail outside of section 12 nor use “artificially high or objectively unattainable bail as an end run to effectuate pretrial detention where such detention is not authorized under section 12.” (Id. at p. 32.) Instead, if the court sets money bail at all, it must be set “in an amount that is consistent with, and designed to effectuate, a defendant’s general right to pretrial release.” (Id. at p. 42.) 
Under this rule, defendants in non-capital cases may only be detained before trial if they meet a set of four narrow criteria in section 12 and the cases interpreting it: first, the defendant is charged with a felony involving acts of violence or sexual assault, or a felony where the defendant has threatened another with great bodily harm (Cal. Const. art. I, § 12, subds. (b), (c)); second, the court also finds that there is sufficient evidence to support a finding by a reasonable juror of guilt beyond a reasonable doubt (In re White (2020) 9 Cal.5th 455, 464); third, the court further finds, by clear and convincing evidence, that there is a substantial likelihood that release would cause great bodily harm to others—or in alleged threat cases, that there is clear and convincing evidence that the defendant actually made the threat of great bodily harm and there is clear and convincing evidence of a substantial likelihood that they would carry out the threat if released (Id. at p. 465; Cal. Const. art. I, § 12, subds. (b), (c)); and fourth, the court finds, by clear and convincing evidence, that no nonfinancial conditions will reasonably vindicate the state’s interests in ensuring public safety and the defendant’s appearance (Kowalczyk, pp. 41–42 [citing In re Humphrey (2021) 11 Cal.5th 135, 156].)
Here, Mr./Ms. «ClientLastName» does not meet this exacting test, and is therefore entitled to immediate release on any attainable conditions this court finds reasonably necessary to assure public safety and their return to court. Because Mr./Ms. «ClientLastName» is not charged with an article I, section 12 felony, he/she may not be detained pretrial, either without bail or on an unaffordable money bail amount. 

Mr./Ms. «ClientLastName» thus moves this court for a hearing to determine appropriate release conditions narrowly tailored to the government’s interests in court appearance and public safety, or affordable bail. Mr./Ms. «ClientLastName» has made [choose one: no prior applications for own recognizance release or reduced bail / a prior application for release on own recognizance or bail, but renews this motion based on Kowalczyk’s mandate and/or additional changed circumstances.]
Statement of the Case
Mr./Ms. «ClientLastName» is charged with ________. His/her case is set for XX on DATE.

Memorandum of Points and Authorities

Argument
In our society, “liberty is the norm, and detention prior to trial or without trial is the carefully limited exception.” (United States v. Salerno (1987) 481 U.S. 739.) Under California law, “defendants charged with noncapital offenses are generally entitled to bail.” (In re White (2020) 9 Cal.5th 455, 462.) The California Constitution has further conferred an absolute right to pretrial release except in a narrow class of cases. (Cal. Const., art. I, § 12; Pen. Code, § 1271 [bail before conviction is a matter of right]; Ex parte Newbern (1961) 55 Cal.2d 500. 503-504; In re Law (1973) 10 Cal.3d 21, 25.) 
On April 30, 2026, the California Supreme Court ruled in In re Kowalczyk that the sole exceptions under which a defendant may be denied bail are those listed in article I, section 12. (Kowalczyk, supra, p. 16.) All other defendants are entitled to pretrial release, either on their own recognizance, with non-financial conditions, or on affordable money bail. Section 12 limits detention to cases where three conditions are met: (1) the defendant is charged with a qualifying violent or sexual assault felony or a felony where they have threatened another with great bodily harm; (2) there is sufficient evidence in the record of “a qualifying offense sufficient to sustain a hypothetical verdict of guilt on appeal,” and (3) there is “clear and convincing evidence establishing a substantial likelihood that the defendant’s release would result in great bodily harm to others,” or that they would carry out the threat if released. (White, supra, 9 Cal.5th at 471.) The Kowalczyk court confirmed that the right to release on bail requires actual pretrial release: courts may not use unaffordable, insurmountable, “objectively unattainable” conditions as an “end run to effectuate pretrial detention” in non-Section 12 cases. (Ibid.) 
Finally, the Kowalczyk court held that unaffordable money bail is unconstitutional in all cases, and that courts may not set even affordable money bail absent clear and convincing evidence that nonfinancial conditions of release cannot reasonably assure public safety or the accused’s return to court. (Kowalczyk, supra p. 42.)
Here, as explained below, the court should vacate its previous order and order Mr./Ms. «ClientLastName» released either on his/her own recognizance or on appropriate, narrowly tailored conditions.
1. Mr./Ms. «ClientLastName» is charge-ineligible for pretrial detention under article I, section 12 of the California Constitution 
As explained above, article I, section 12 carefully limits who may be subject to pretrial detention. To be detained pretrial, a defendant must be (1) charged with an eligible crime; (2) the evidence of guilt must be reliable and sufficient to allow a reasonable juror to find guilt beyond a reasonable doubt; and (3) there must be clear and convincing evidence of a substantial likelihood that the defendant’s release would result in great bodily harm to others OR that the defendant would carry out a specific previous threat of great bodily harm if released. Eligible crimes are limited to: (1) capital crimes, (2) a felony sexual assault offenses on another or a felony involving acts of violence on another, or (3) felonies where there is clear and convincing evidence that they have threatened another with great bodily harm. In Kowalczyk, the Court made clear that neither Humphrey nor any other state constitutional provision permits detention of defendants charged with cases outside the scope of section 12, even if they meet the “clear and convincing” test established by Humphrey. (Kowalczyk, supra, p. 39, fn 23.)
The court further made clear that the right to pretrial release on bail in section 12 requires actual release. “[C]ourts cannot use artificially high or objectively unattainable bail as an end run to effectuate pretrial detention where such detention is not authorized under [article I,] section 12.” (Kowalczyk, supra, p. 32.) “If a trial court could generally deny release by setting unattainable bail” outside of section 12, “these limits would have no real force or effect.” (Id. at p. 34). 
Here, Mr./Ms. «ClientLastName» is categorically ineligible for pretrial detention because he/she is not charged with an article I, section 12 offense. Thus, he/she cannot be detained pretrial and is entitled to release. 
1.  Nonfinancial conditions of release can reasonably ensure public safety and Mr./Ms. «ClientLastName»’s court attendance. Any financial condition of release must be affordable. 
Because Mr./Ms. «ClientLastName» is not charged with an offense for which detention is available under article I, section 12 he/she must be released.  Moreover, this court cannot set money bail at all unless it first finds by clear and convincing evidence that no available nonfinancial conditions of release could reasonably assure the protection of the public or the accused’s return to court. (Kowalczyk, supra at p. 42.) If the court finds that money bail is reasonably necessary, it must be set in an affordable amount. (Id. at 32 [unattainable money bail violates the right to release on bail], 40 [unattainable money bail violates the state and federal due process and equal protection clauses], 35 [unattainable money bail violates the state and federal prohibition on excessive bail].) 
Here, nonfinancial conditions are sufficient to assure the public safety and that Mr./Ms.  «ClientLastName» will return to court. If this court disagrees, and finds that money bail is reasonably necessary, it must set money bail in an amount that Mr./Ms.  «ClientLastName» can reasonably afford, and “based on a case-specific assessment of the totality of the circumstances . . . includ[ing], “the protection of the public as well as the victim, the seriousness of the charged offense, the arrestee’s previous criminal record and history of compliance with court orders, and the likelihood that the arrestee will appear at future court proceedings.” (Humphrey, supra, 11 Cal.5th at p. 152.) 
[bookmark: _1fob9te]Conclusion
[bookmark: _GoBack]«ClientFirstName» «ClientLastName» must be immediately released because they are not eligible for detention under article I, section 12 of the California Constitution. The court should grant «ClientFirstName» «ClientLastName» own-recognizance release because he/she/they is neither a risk to public safety nor a flight risk. The court may address any public safety concerns through non-monetary conditions of release, and may mitigate any concerns about flight risk either with non-monetary conditions or with an affordable financial condition of release. 


Dated: «Date»					Respectfully submitted.
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Motion for Release 
People v. «ClientFirstName» «ClientLastName»
Court No. «CourtNo»

Proof of Service

I declare:
I am over the age of 18 years and not a party to this action. Today, I caused a true copy of the attached Motion to Release Defendant on Own Recognizance or on Affordable Money Bail (In re Kowalczyk) o be served on:

Attn: ADA «DAFirstName» «DALastName»
«County» District Attorney
«DA Address1»
«DA Address2»

I declare under penalty of perjury that the foregoing is true and correct. Executed «Date» at «County» County, California.



								_______________
								«AttorneyP1FName» «AttorneyP1LName»
Proof of Service
